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REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGGENSACK, J. Ve review an
unpubl i shed opinion of the court of appeals®! reversing the

circuit court's order? granting BlueCross BlueShield of Illinois'

! Steffens v. BlueCross BlueShield of Ill., No. 2009AP1558,
unpubl i shed slip op. (Ws. C. App. Aug. 3, 2010).

2 The Honorable Dee R Dyer of CQutagami e County presided.
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(BlueCross) notion for declaratory judgnent. BlueCross is a
subrogated party in plaintiff John R Steffens' (Steffens)
| awsuit based on a June 2005 car accident. Bl ueCross's notion
requested a declaration that Steffens reinburse BlueCross
$67,477.57, the ampunt BlueCross paid pursuant to BlueCross's
ERI SA benefits plan (the Plan) that covered Steffens for
accident-related injuries. The issues presented to this court
are: (1) whether the Plan adm nistrator's determ nation that
under the Plan BlueCross is entitled to reinbursenent s
arbitrary and capricious; and (2) whether Steffens' prior
representations that the surgery-necessitating injuries arose
out of the autonobile accident judicially estop him from now
claimng that a degenerative condition caused the injuries for
whi ch surgery was perforned.

12 W concl ude t hat t he Pl an adm nistrator's
determ nation that BlueCross is entitled to reinbursenent was
not arbitrary and capricious. The Plan states that BlueCross is
entitled to reinbursement from the beneficiary of the Plan for
"expenses incurred as the result of, or that arose out of, an
accident” when a third party "may be liable" for the paynent of
t hose expenses and the beneficiary obtains a settlenent fromthe
third party. The Plan gives the Plan adm nistrator discretion
to interpret the clause.

13 Prior to settlenment, Steffen consistently asserted
that the surgery-necessitating injuries arose out of a June 2005
aut onobi |l e acci dent. Consequently, it was not arbitrary and
capricious for the Plan admnistrator to interpret the Plan and
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conclude that BlueCross is entitled to reinbursenent because the
expenses that BlueCross paid arose from an accident for which a
third party may be |iable.

14 Qur concl usi on t hat t he Pl an adm nistrator's
determ nation that BlueCross is entitled to reinbursenent is not
arbitrary and capricious is dispositive of the case. Ve,
therefore, do not reach the judicial estoppel issue.

| . BACKGROUND
A.  The Acci dent

15 On  June 29, 2005, Steffens was involved in an
aut onobi l e accident in Qutagam e County. According to Steffens,
he was stopped at a traffic Iight when Wsley D shno's (D shno)
vehicle hit him from behind. This pushed Steffens into the van
in front of him Steffens suffered injuries as a result of the
acci dent.

16 Steffens visited the energency room approximtely two

hours after the accident. He conpl ai ned of a headache, as well
as shoul der and neck pain. No significant procedures were
performed during this visit. Various doctors' notes from July

of 2005 to March of 2006 indicate that Steffens continued to
suffer from pain and stiffness in his neck, upper back, thorax,
and shoul ders. Moreover, in the nonths imrediately follow ng
the accident, Steffens suffered from headaches.

17 In early March of 2006 Steffens was beginning to
experience lower back pain with intermttent radiation to his
| ower extremties. This low back pain continued throughout
2006. In Decenber of 2006, Steffens had a Magnetic Resonance

3
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lmaging (MRI) of his spine. The MRl revealed that at L5-SI1,
Steffens had a grade-one spondylolisthesis.® On My 22, 2007,
St ef fens underwent L5-S1, |unbosacral fusion surgery.

18 The nedi cal notes indicate that Steffens' pai n
i nproved follow ng the surgery. Moreover, Steffens had asserted
that he did not have any back pain prior to the June 2005
acci dent.

B. The Pl an

19 As aforenentioned, Steffens was a beneficiary under an
ERISA* plan provided by BlueCross. BlueCross paid for a
significant portion of Steffens' back and neck related nedical
expenses, including the lunbosacral fusion surgery, as it was

required to do under the Pl an. The Plan has a "Rei nbursenent,

Subrogation, and/or Right of Reduction" clause. The cl ause
gives the admnistrator discretion to interpret its terns. | t
st at es: "The Plan/Plan adm nistrator has sole discretion to

interpret the ternms of this provisioninits entirety .
110 The <clause details when BlueCross is entitled to

subr ogat i on:

| f any benefits payable under the Plan to you or
your dependents were for expenses incurred as the
result of, or that arose out of, an accident or other
situation such that other party or parties, nmay be

3 Spondyl olisthesis is a "[f]orward novenent of the body of
one of the lower |unbar vertebrae on the vertebra below it, or
upon the sacrum™ Stedman's Medical Dictionary 1678 (27th ed.
2000) .

“* ERISA is the acronym for the Enployee Retirement [|ncone
Security of Act of 1974.
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liable for the paynent of expenses and you
subsequently obtain a settlenment from or a judgnent
agai nst such other party or parties, you or your
dependents are obligated to reinburse the Plan. The
Pl an's right to reducti on, rei mbur senent and
subrogation apply regardl ess of whether the settl enent
or award is designated as paynent for, but not limted
to pain and suffering, wage |oss, |loss of consortium
medi cal benefits, and other specified damages. The
Plan has first priority with respect to its right to
reduction, reinbursenent and subrogati on.

11 In addition, the clause explicitly gives BlueCross a
right of first priority, notwi thstanding the nake-whole

doctri ne:

The Plan's right to reduction, reinbursenment and
subrogation will not be reduced even if the recovery
does not fully conpensate you or your dependents, or
you or your dependents were not nade whole, for all
| osses sustained or alleged, or the recovery is not
described as being related to nedical costs. The
anmount the Plan is entitled to wll also not be
reduced by legal fees or court costs incurred in
seeking the recovery. Any so-called "make-whol e" or
"full-conpensation” rule or doctrine is hereby
explicitly rejected and di savowed.

C. Pre-Settlenent Litigation
112 On January 2, 2008, Steffens filed a conplaint against
Di shno denmandi ng conpensatory danages for the accident. The
conplaint was |ater anended on February 25, 2008. According to
the anended conplaint, the accident caused Steffens severe,

permanent, and costly injuries:

As a direct and proximte consequence of the
negli gence of the defendant, Wsley D. Dishno, the
plaintiff, John R St ef f ens, was severely and
permanently injured, has been unable to undertake his
usual activities and occupations for a sustained
period of time, has incurred significant expenses for
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the care and treatnment of his injuries, and has been
ot herwi se pernmanently injured and damaged.®

13 In addition to Dishno, Steffens naned AIG National
| nsurance Conpany (AlG, BlueCross, and the Farmers Autonobile

| nsurance Association (Farmers) as defendants. Al G was naned as

a defendant because Dishno carried AIGs autonobile liability
i nsurance. Steffens named both BlueCross and Farners® due to
their potential rights of subrogation. According to the
conplaint, both insurers "paid sone of the nedical bills

incurred by John R Steffens as a result of injuries sustained

in the collision."’

Despite naming them as subrogated parties,
Steffens asked in the <conmplaint for a "judgnent against
[ Bl ueCross and Farners], foreclosing any claimthey may have for
subrogation.”

114 Subsequent to the anended conplaint, on March 17,
2008, BlueCross filed a cross-claim against Dishno and AIG and
a counterclaim against Steffens. Bl ueCross's cross-claim
alleged that it "has paid nedical bills on behalf of John R
Steffens for treatnment of injuries suffered in the accident of
June 29, 2005, in the anount of $67,477.57."8 Mor eover,

Bl ueCross asserted that because the Plan is an ERI SA plan,

Bl ueCross's subrogated interest is not subject to the "nake-

°® Am Conpl., ¢8.
The Farnmers policy does not cone within ERI SA
" 1d., 114-5.

8 BlueCross's Cross-cl. & Countercl., 92b.
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whol e" doctrine.® Bl ueCross's counterclaim alleged that under
the Plan, Steffens is obligated to reinburse BlueCross, out of
any recovery in the action for the $67,477.57 paid by
BlueCross.'® BlueCross attached a "Medical Item zation Report"
stating the amounts billed for injuries related to the accident
and the lien anounts held by Bl ueCross. Steffens' surgery was
l'isted.

115 On April 10, 2008, Steffens replied to BlueCross's
counterclaim asserting that "BlueCross . . . is entitled to no
rei nbursenent for nedical expenses paid in this matter until and
unless Plaintiff is made whole."' This was the only assertion
Steffens made in his reply. Not ably, Steffens did not contest
the dollar amount, i.e., the $67,6477.57 that BlueCross clained
it had paid "for treatnment of injuries suffered in the accident
of June 29, 2005."'? To the contrary, throughout the first year
of litigation, Steffens asserted that BlueCross had paid
$67,477.57 and that the surgery-necessitating injuries arose out

of the acci dent.

9 2e-f.

I d.,
0 9d., 93. Farmers filed a simlar response, however,
Farmers alleged that it had only paid $2,000 to or on behal f of
Steffens for nedical expenses incurred as a result of the
accident. Farners is no longer involved in this |awsuit.

11 steffens' Reply to Countercl

12 Bl yeCross's Cross-cl. & Countercl., 92b.
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116 In particular, Steffen responded to interrogatories in
April of 2008. Steffens described the extent of his injuries

fromthe accident:

| sustained a back injury that resulted in a |unbo-
sacral fusion surgery. Initially, following the
accident, | primarily had pain that radiated down ny
leg all the way to ny toes. After the surgery, ny
pain was primarily isolated in ny low back at the
surgery site. The injuries have affected, inpaired
and changed ny life in nunmerous ways. For exanpl e,
prior to the accident | enjoyed gol fing, snowboarding
and snowmobiling, however, since the accident | have
not been able to participate in those activities.
Additionally, normal day-to-day activities have been
difficult for me since the accident. Specifically,
activities that require bending over are difficult and
| have pain even when | try to tie ny shoes. Standing
for prolonged periods of tine is painful as well.

117 Steffens nade other relevant assertions in his
responses to interrogatories. First, he averred that his back

injury was permanent and that his surgeon, Dr. Randall Johnson,

MD. (Dr. Johnson), "ha[s] or wll" diagnose the pernanent
injury. Second, he asserted that he made a claim for nedical
coverage to BlueCross "arising out of the incident,” and

specifically, t hat BlueCross has mnmde “"paynents totaling
$64,751.40." Finally, Steffens clainmed that he was entitled to
nedi cal expenses totaling $130, 712. 19.

18 In addition to his April 2008 interrogatory answers,
on May 9, 2008, Steffens sent a request for admissions to all
counsel of record. In his request, he asked that all parties
admt that the surgery expense "was necessary . . . to provide

the essential care and treatnent for injuries sustained by .
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Steffens, which were caused by the June 29, 2005 autonobile
acci dent . "

119 Likew se, on May 13, 2008, Steffens filed a scheduling
conference statenment with the court that reiterated that he was
seeking the cost of his surgery as danmages. Nanely, in the
statenent, when asked to "itemze clainmed special damages,"
Steffens stated: "The plaintiff incurred nedical expenses in
t he anobunt of $132,282.19." On the sane day, Steffens filed a
"Disclosure of Expert Wtnesses" list with the court. In this
di sclosure, Steffens listed Dr. Johnson as his expert w tness.

D. The Settlenment and Post-Settlenent Litigation

20 In January of 2009, Steffens reached a settlenent
agreenent with Dishno and AIG Under the settlenent, AIG was to
pay Steffens $100,000, the AIG policy limts. BlueCross was not
advi sed of the settlenent negotiations.

121 Subsequently, on February 9, 2009, Steffens nmailed
Bl ueCross anended answers to the interrogatories. In the
anended answers Steffens no longer claimed that the surgery-
necessitating injuries arose out of the accident. St ef f ens,
i nstead, described the extent of his injuries from the accident

as foll ows:

| sustained injuries to ny upper back and neck which
resulted in what the records describe as occipital

headaches. The injuries caused ne substantial
disconfort, and | had nultiple visits to ny doctor as
wel | as prescribed physical therapy. | subsequently,
in the followng year, developed a serious problem
with ny |ow back. | subsequently received the
eval uation of | ndependent Medi cal exam ner, Dr .
Wlliam T. Monacci, which | am attaching to these
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anmended answers and incorporating by reference. | now
have |l earned that ny | ow back pain and surgery was not
related to the accident.

Wth regard to the specific treatnent that Steffens received for
the accident related injuries, he stated, "I was seen at the

energency room of Appleton Medical Center on the day of the

acci dent. | was subsequently treated by ny famly doctor, Dr.
John Ganser, and his associates. Finally, in January and
February, 2006, | received physical therapy at Appleton Medical
Center."

122 Steffens' anended answers to the interrogatories

i ncl uded these additional distinctions fromhis first answers:

* The accident did not result in any permnent
injury.

e BlueCross made paynents totaling only $1,934.50
for medi cal expenses arising out of the accident.

e The total anmount of nedical expenses to which
Steffens was entitled because of the accident was
$2, 441. 50.

e Dr. WIlliam T. Mnacci was listed as Steffens'
expert witness. Dr. Johnson was no longer |isted
as a treating physician or an expert.

23 Notably, Dr. Mnacci had perforned an independent
medi cal evaluation of Steffens on OCctober 2, 2008. In his
report, filed with the circuit court on OCctober 13, 2008, Dr.
Monacci concluded that the L5-S1 spondylolisthesis was a
progressive degenerative condition unrelated to the accident.
Prior to the settlenent, Dr. Mnacci had been nanmed as the

defendant tortfeasor Dishno and his insurer AIGs expert

10
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W t ness. Dr. Monacci was not listed as a witness on an anended
expert witness list Steffens filed in Decenber of 2008.

24 In response to Steffens' changed position regarding
the cause of the surgery-necessitating injuries, BlueCross noved
for declaratory judgnent to determne its rights under the Plan.
BlueCross requested a declaration that Steffens had an
obligation to reinburse BlueCross the $67,477.57 "it paid to
treat injuries Steffens clainmed he suffered in the car accident
of June 29, 2005" and that wunder the Plan, Steffens owed
Bl ueCross attorney fees. Bl ueCross argued that it is entitled
to reinbursenent before Steffens is nmade whol e because the Plan
is an ERISA plan that explicitly disavows the nake-whole
doctri ne.

125 Next, BlueCross argued that the doctrine of judicial
estoppel barred Steffens from now asserting that the surgery-
necessitating injuries did not arise out of the accident.
BlueCross listed the three elenents of judicial estoppel as set

forth in Salveson v. Douglas County, 2001 W 100, 245 Ws. 2d

497, 630 N.W2d 182, and argued that all elenents had been net
in this case. The el enents are: "(1) the later position nust
be clearly inconsistent wwth the earlier position; (2) the facts
at issue should be the sane in both cases; and (3) the party to
be estopped nust have convinced the first court to adopt its
position." 1d., 938.

126 Finally, BlueCross argued that it is not required to
prove that the surgery-necessitating injuries were caused by the
acci dent. Specifically, BlueCross underscored the |anguage of

11
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the Plan that states, "[t]he Plan's right to reduction,
rei mbursenment and subrogation will not be reduced even if

the recovery is not described as being related to nedical
costs." Therefore, BlueCross argued that "the only facts
required to trigger BlueCross's right to reinbursenment are (1)
that it paid for nedical benefits and (2) that the nedical
benefits were used to invoke a settlenent.” Finally, BlueCross
contended that the Plan gives the Plan admnistrator "sole
di scretion" to interpret the relevant terns of the Plan, and
that the Plan admnistrator's interpretation of BlueCross's
rights under the Plan was not arbitrary and capri ci ous.

27 In his response, Steffens argued that the doctrine of
judicial estoppel did not apply to this case because he had not
taken inconsistent positions. In particular, he argued that he
changed his position after he received the independent nedical
evaluation of Dr. Mmnacci and that his interrogatories were
anmended in accordance with Wsconsin's discovery statutes.

128 Steffens acknow edged in his response that the Plan
trunps the Wsconsin neke-whol e doctrine. He argued, however,
that BlueCross is entitled to reinbursenent only if BlueCross
can prove that the accident caused the surgery-necessitating
injuries.

129 The circuit court ordered Steffens to reinburse

Bl ueCross $64, 751. 40, plus attorney fees and costs. The court

3 Prior to the order, the parties debated whether the
anount BlueCross paid for the accident-related injuries was
$66, 353. 57 or $64. 751. 40. Bl ueCross agreed to the $64.751.40
figure for the sake of getting the matter resolved quickly.

12
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concluded that, based on Steffens' previous assertions that the
surgery-necessitating injuries arose from the accident, he was
judicially estopped from now arguing that the injuries were the
result of a degenerative condition. In its oral decision, the

court opined:

[T]o not find today that the ERISA plan is entitled to
their paynment fromthis plaintiff would be essentially
the plaintiff perpetrating a fraud on the Court.

This plaintiff said in answers sworn under oath
that the nedical bills that Blue Cross paid were

related to his accident. He stated that in the
accident | sustained a back injury that resulted in a
| umbosacral fusion surgery. Under oath he stated,
yes, | have made a claim for injuries arising out of
the accident. According to the records of ny
att or neys, [ Bl ueCross] made paynment s totalling
$64, 751. 40. He said when asked about injuries
received as a result of the accident, he said, on
May 22, 2007, | had a |unbosacral fusion surgery; and

he further said ny nedical expenses resulting fromthe
accident total $130,712.19.

I realize that he changed his letter—his
responses to his interrogatories after he nade
settlement in this case. And it's got to be noted
t hat the total nedi cal expense for which the
settlement of $100,000 was paid is now over $2,000.
It just bears no credibility to say that this did not
have sone relatedness, that is, the surgery had sone
rel atedness to this settlenent. There's no question
about that. The fact that, of course, there was only
$100, 000 avail able—Fhat's a fact of this case and
that's perhaps why the case was settled for that.
Still we know that ERI SA trunps everything.

So in this case this party, [BlueCross], is
entitled to their noney back wunder all of the
ci rcunst ances here. Not to do so | find that—that
M. Steffens is judicially estopped from taking a
contrary position because he played it for all it was
worth in the settlenent of this case; and it's the
sane, you know, had no action even been started and he

13
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settled for that anount. ERI SA would still have a

claim back, and it's clear here that we have the

testimony of the very person hinself linking it to

t hose very expenses.

130 Steffens appeal ed. In an unpublished opinion, the
court of appeals reversed the circuit court's order. St ef f ens
v. BlueCross BlueShield of 111., No. 2009AP1558, wunpublished

slip op. (Ws. C. App. Aug. 3, 2010). First, with regard to
judicial estoppel, the court concluded that, while there was no
guestion that Steffens took inconsistent positions, the third
el enent of judicial estoppel had not been net because Steffens
had "never convinced any court to adopt his position that the
surgery was related to the accident.” I1d., 9. The court noted
that no Wsconsin court has ever construed a position taken at
settlement as satisfying the third elenent. 1d., 710.

31 The court of appeals also held that BlueCross nust
prove that the surgery-necessitating injuries were related to
t he accident. Id., 9911-15. The court acknow edged that it
owed substantial deference to BlueCross's interpretation. 1d.
115. Nonet hel ess, the court concluded that nothing in the Plan
aut hori zed reinbursenent for benefits BlueCross paid that were
not related to the accident. 1d. Therefore, the court reversed
and remanded the declaratory judgnment to give BlueCross an
opportunity to prove that it is entitled to reinbursenent. I|d.
116.

132 We granted review and now reverse the court of

appeal s.

14
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['1. DI SCUSSI ON
A. Standard of Review
133 We review the court of appeals decision regarding the
Plan admnistrator's interpretation of rights and obligations
under BlueCross's ERI SA plan docunents. In turn, our review
enconpasses a review of the Plan admnistrator's interpretation
and application of the Plan in regard to whether Steffens was
required to reinburse BlueCross for the cost of his back

surgery. Summers v. Touchpoint Health Plan, Inc., 2008 W 45,

1916- 17, 309 Ws. 2d 78, 749 N.W2d 182.

134 As discussed in-depth below, when an ERI SA plan gives
the plan adm nistrator the discretion to interpret and apply the
pl an, we review the admnistrator's decisions under a

di scretionary standard. Firestone Tire & Rubber Co. v. Bruch,

489 U.S. 101, 111 (1989); Summers, 309 Ws. 2d 78, ¢916. Under
the discretionary standard of review, we wll not reverse a
decision of a plan admnistrator unless the decision was not

reasonabl e. Firestone, 489 U S at 111; Cutting v. Jerone

Foods, Inc., 993 F.2d 1293, 1299 (7th Cr. 1993). A plan

admnistrator's discretionary decision is not reasonable if it
is "arbitrary and capricious." Firestone, 489 U. S. at 114-15;
Summers, 309 Ws. 2d 78, 916.

135 However, whether the plan at Issue gives the
adm nistrator interpretive discretion, such that his decision
wll be reviewed under a discretionary standard, requires us to
construe the witten plan docunents to determne the authority
of the plan admnistrator. Sumers, 309 Ws. 2d 78, 116.

15
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Review of a plan admnistrator's decision is |limted "to the
record available to the plan admnistrator at the tinme the

deci si on was nmade." Rekowski v. Metro. Life Ins. Co., 417 F.

Supp. 2d 1040, 1047 (WD. Ws. 2006) (citing Hess v. Hartford

Life & Accident Ins. Co., 274 F.3d 456, 462 (7th Cr. 2001);

Smart v. State Farm Ins. Co., 868 F.2d 929, 936 (7th Cir.

1989)); see also Brown v. Ret. Comm of Briggs & Stratton Ret.

Plan, 575 F. Supp. 1073, 1076 (E.D. Ws. 1983). "Deferenti al
review is accorded to the plan adm nistrator's interpretation of
the plan's terns and its factual findings." Rekowski, 417 F.

Supp. 2d at 1047 (citing Paranore v. Delta Air Lines, Inc., 129

F.3d 1446, 1450-51 (11th Gir. 1997)).
B. Foundational Principles

136 BlueCross clainms it is entitled to reinbursenent for
expenses paid for Steffens' back surgery under the Plan's right
of subrogation. Subrogation is "[t]he substitution of one party
for another whose debt the party pays, entitling the paying
party to rights, renedies, or securities that would otherw se
belong to the debtor."” Black's Law Dictionary 1563-64 (9th ed.
2009) .

137 There are three basic types of subrogation: (1)

contractual subrogation, MIllers National Insurance Co. v. Cty

of MIwaukee, 184 Ws. 2d 155, 167, 516 N.W2d 376 (1994); (2)

statutory subrogation, Ellswrth v. Schel brock, 2000 W 63, 119,

235 Ws. 2d 678, 611 N.W2d 764; and (3) equitable subrogation
Berna-Mork v. Jones, 174 Ws. 2d 645, 652-53, 498 N w2d 221

(1993). W also note that it has been opined that al
16



No. 2009AP1558

subrogation "rights are governed by equitable principles" to

sonme degree. Russell M Ware, The Law of Damages in Wsconsin,

8§ 32.6, p. 6 (5th ed. 2010). The ERI SA case before us invol ves

a species of contractual subrogation because BlueCross's right
of subrogation arises under the Plan docunents.

138 Al parties agree that the Plan is governed by ERI SA

ERI SA was enacted, in part, to set forth "mninum standards

assuring the equitable character of [enployee benefit]

plans and their financial soundness." 29 U S C 8§ 1001(a)

(2008).' In other words, "Congress enacted ERI SA to ensure that

enpl oyees would receive the [contractually defined] benefits

they had earned.” Conkright v. Frommert, 556 US. _ , 130

S. . 1640, 1648 (2010); Firestone, 489 U S. at 113.
139 ERI SA applies to "any plan, fund, or program which was
heretofore or 1is hereafter established or naintained by an

enpl oyer or by an enployee organization" for the purpose of

providing participants specified benefits.?® 29 USC
8§ 1002(1). However, ERISA does not "require enployers to
establish benefit plans in the first place." Conkri ght, 130

S. C. at 1648.

14 Al references to the United States Code are to the 2008
ver si on unl ess ot herw se not ed.

1> Those benefits include: "nedical, surgical, or hospita
care or Dbenefits, or benefits in the event of sickness,
acci dent, di sability, death or unenpl oynent, or vacation
benefits, apprenticeship or other training prograns, or day care
centers, scholarship funds, or prepaid legal services." 29

U S.C § 1002(1)(A).

17



No. 2009AP1558

140 Therefore, ERISA strives to ensure the -equitable
enforcement of enployees' rights under enployee benefit plans
while, at the sane tine, encouraging enployers to create such

plans. As the Suprene Court recently explai ned:

ERI SA represents a careful balancing between ensuring
fair and pronpt enforcement of rights under a plan and
the encouragenment of the creation of such plans.
Congress sought to create a system that is not so

conplex that admnistrative costs, or litigation
expenses, unduly discourage enployers from offering
ERISA plans in the first place. ERI SA i nduces

enpl oyers to offer benefits by assuring a predictable
set of liabilities, under uniform standards of primary
conduct and a wuniform regine of ultimte renedial
orders and awards when a viol ation has occurred.

ld. at 1649 (internal quotations, Dbrackets and citations

omtted). See also Vvarity Corp. v. Howe, 516 U S. 489, 497

(1996) (describing the conpeting congressional goals of ERISA as
the "desire to offer enployees enhanced protection for their
benefits, on the one hand, and, on the other, its desire not to
create a systemthat is so conplex that admnistrative costs, or
litigation expenses, unduly discourage enployers from offering
wel fare benefit plans in the first place").

41 ERI SA conmands that a plan "specify the basis on which
paynents are made to and fromthe plan," 29 U S. C. 8§ 1102(b)(4),
and that the plan's fiduciary "discharge his duties with respect
to a plan . . . in accordance with the docunents and instrunments
governing the plan." 29 U S C 8§ 1104(a)(1)(D

42 Under all ERI SA plans, a plan fiduciary, often terned
the plan admnistrator, determ nes whether participants are

eligible for requested benefits. Diaz v. Prudential Ins. Co. of
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Am, 424 F.3d 635, 637 (7th Gr. 2005). No provision of ERI SA
sets forth the appropriate standard a court should enploy when
reviewing a plan admnistrator's benefit determ nati ons,
Firestone, 489 U S. at 108-09, or determnations regarding the

enforcenment of plan terns. Ronald J. Cooke, ERI SA Practice and

Procedure § 8:14, at 8-104 (2d ed. 2010) [hereinafter "Cooke,

ERI SA Practice"]. However, the Supreme Court did so in

Fi r est one. 1°

143 In Firestone, when presented the question of what
standard courts should enploy when reviewing an admnistrator's
benefit determnations, the Court refused to adopt a uniform
standard of review to be applied in all ERI SA cases. I nst ead,
the Court concluded that the |anguage of the plan itself should
govern the standard of review, thereby allowng parties to
bargain for the applicable standard. In instances when a plan
does not specify a standard, however, the Court held that courts
should review the admnistrator's determ nation under a de novo
st andar d. In particular, the Court held that "a denial of
benefits challenged under [29 U S.C.] § 1132(a)(1)(B) is to be
reviewed under a de novo standard unless the benefit plan gives

the admnistrator or fiduciary discretionary authority to

1 pronouncements of the United States Supreme Court on
federal law bind this court. State v. Wbster, 114 Ws. 2d 418,
426 n.4, 338 N.W2d 474 (1983). Moreover, we |ook to other
applicable federal case law in reviewing actions of ERI SA plan
adm ni strat ors. Evans v. WE A Ins. Trust, 122 Ws. 2d 1, 14,
361 N.W2d 630 (1985). See also Schultz v. NEPCO Enps. Mit.
Benefit Ass'n, Inc., 190 Ws. 2d 742, 746 n.5, 528 N W2d 441
(Ct. App. 1994).
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determine eligibility for benefits or to construe the terns of
the plan."* Firestone, 489 U.S. at 115.

44 Notably, Firestone explicitly limted its discussion
and holding to actions challenging the denial of benefits under
29 U.S.C § 1132(a)(1)(B).* 1d. at 108. However, we are not
faced with an action brought by a plan participant challenging
the denial of benefits under 8§ 1132(a)(1)(B). Rather, this is
an action br ought by t he Pl an adm ni strat or under
§ 1132(a)(3)(B)*® to enforce the subrogation terms of the Plan.

See Mank ex rel. Hannaford Health Plan v. Geen, 297 F. Supp. 2d

297, 301 (D. Me. 2003).
145 The Seventh Circuit and Wsconsin courts apply the
Firestone test when deciding the appropriate |evel of review of

a plan admnistrator's interpretation and application of an

7 The Firestone standard of review applies even if the
adm nistrator is operating under a conflict of interest. Metro.
Life Ins. Co. v. denn, 554 US 105, 115 (2008). When
considering the lawfulness of an administrator's determ nation
a reviewing court, however, should consider the conflict as one

factor in the analysis. [|d. at 117.
18 pursuant to 29 U.S.C. § 1132(a)(1)(B): "A civil action
may be brought—€1) by a participant or beneficiary . . . (B) to

recover benefits due to him under the ternms of his plan, to
enforce his rights under the terns of the plan, or to clarify
his rights to future benefits under the terns of the plan.”

19 Pursuant to 29 U.S.C. § 1132(a)(3): "A civil action may
be brought . . . (3) by a participant, beneficiary, or fiduciary
(A) to enjoin any act or practice which violates any provision
of this subchapter or the terns of the plan, or (B) to obtain
other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter
or the terns of the plan.”
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ERI SA plan's subrogation clause. See Cutting, 993 F.2d at 1296;

Schultz v. NEPCO Enps. Mit. Benefit Ass'n, Inc., 190 Ws. 2d

742, 747-48 & n.6, 528 N.W2d 441 (Ct. App. 1994).
146 Under Firestone, determning the appropriate standard
of review for the adm nistrator's subrogation determ nation that

is at issue here is "a matter of contract."” Wllianms V.

Interpublic Severance Pay Plan, 523 F.3d 819, 821 (7th Gr.

2008) . Firestone prescribes that "[b]y wusing particular
| anguage, the plan's sponsors can require deferential review"
Id. As such, the Firestone test is consistent with contract
law. Under contract law, contracting parties are entitled to

receive the benefits of their bargain. Daanen & Janssen, |nc.

v. Cedarapids, Inc., 216 Ws. 2d 395, 404, 573 N W2d 842

(1998). "[T] he best indication of the parties' intent is the

| anguage of the contract itself.” Town Bank v. City Real Estate

Dev., LLC, 2010 W 134, 1933, 330 Ws. 2d 340, 793 N W2d 476.
Therefore, when enforcing an unanbiguous contract, the court
| ooks to the contract terns, and it is those terns that are

enforced. See Mackenzie v. MIller Brewing Co., 2001 W 23, 928,

241 Ws. 2d 700, 623 N.W2d 739.

147 Alowng parties to bargain for the anmount of
deference given to the plan admnistrator is also consistent
with the policies underlying ER SA As aforenentioned, one of
ERISA's primary goals is to encourage enployers to offer benefit
plans to their enployees. Conkright, 130 S. C. at 1649. I n
order to encourage enployers to adopt these plans, Congress
sought to create a system that 1is straightforward, thereby
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mnimzing admnistrative and litigation expenses. Varity, 516
U S at 497. Affording enployers the ability to bargain for a
deferential standard gives them the ability to mnimze these
expenses.

148 A critical question when deciding whether an ERI SA
plan affords discretion to the admnistrator is notice. D az
424 F. 3d at 637. "[Plarticipants nmust be able to tell fromthe
pl an's | anguage whether the plan is one that reserves discretion
for the admnistrator." Id. In other words, the I|anguage of

the plan granting the plan admnistrator discretion nust be

clear. Cooke, ERISA Practice § 8:14, at 8-113.

49 There are no "magi ¢ words"” required in order to afford

the adm nistrator discretion. Her zberger v. Standard Ins. Co.

205 F.3d 327, 331 (7th Gr. 2000). However, a plan's provision
stating that the plan admnistrator has the authority to make
eligibility determ nati ons IS i nsufficient to put t he
participant on notice that the admnistrator's decisions will be
revi ewed under a discretionary standard. Diaz, 424 F.3d at 637.
A plan's requirenent that an applicant submt "satisfactory
proof of entitlenment" also is not sufficient notice. Id. By
contrast, notice is sufficient when a plan gives the plan
admnistrator the "sole discretion" to interpret the terns of

t he plan. Cutting, 993 F.2d at 1295-96. In such a case, an
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admnistrator's decisions are reviewed under the discretionary
arbitrary and capricious standard.®® 1d.

50 When a plan gives the plan admnistrator discretion to
interpret the terms of the plan, a reviewng court wll not
reverse the plan admnistrator's interpretation unless it is not

r easonabl e. See Firestone, 489 U S at 111. A plan

admnistrator's interpretation of the plan is not reasonable if

the interpretation is "arbitrary and capricious in light of the

| anguage of the Plan.” Evans v. WE A Ins. Trust, 122 Ws. 2d

1, 14, 361 N.W2d 630 (1985) (quoting Wardle v. Cent. States,

Se. & Sw. Areas Pension Fund, 627 F.2d 820, 823-24 (7th Gr.

1980) (abrogated on other grounds by Firestone, 489 U S. 101));

see also Summers, 309 Ws. 2d 78, f916. Both the plan

admnistrator's interpretation of a plan's terns and the plan
admnistrator's factual findings are reviewed under this
di scretionary standard. Rekowski, 417 F. Supp. 2d at 1047.
Stated another way, a reviewing court will not reverse a plan
adm nistrator's decision unless it is "downright unreasonable."

Ruiz v. Cont'l Cas. Co., 400 F.3d 986, 991 (7th Cr. 2005)

(internal quotation marks omtted).

20 The Seventh Circuit has al so suggested that enpl oyers use
the following "safe harbor” |anguage if they want to be sure
their plan gives adequate notice that a discretionary standard
will be applied: "'Benefits under this plan will be paid only
if the plan adm nistrator decides in his discretion that the
applicant is entitled to them"" Her zberger v. Standard |Ins.
Co., 205 F.3d 327, 331 (7th G r. 2000) (internal quotation marks
omtted).
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51 Review of a plan administrator's decision is |limted
"to the record available to the plan admnistrator at the tine
the decision was made." Rekowski, 417 F. Supp. 2d at 1047
(citing nunmerous Seventh Circuit cases). See also Cooke, ERISA
Practice 8§ 8:14, at 8-121 (explaining that this limtation is
t he general rule).

52 Subrogation clauses in ERISA plans trunp the Wsconsin
make- whol e doctrine. %! Cutting, 993 F.2d at 1298-99 (Under
ERI SA, "t he make- whol e rul e iIs just a principle of
interpretation, it can be overridden by clear |anguage in the

plan."); see also Ruckel v. Gassner, 2002 W 67, Y42 n.7, 253

Ws. 2d 280, 646 N.W2d 11; Newport News Shipbuilding Co. .

T.HE Ins. Co., 187 Ws. 2d 364, 371-72, 523 N.w2d 270 (C

App. 1994). This, too, is in line with the goal of ERISA to
encourage enployers to adopt benefit plans and the principle of
contract law that parties are entitled to the benefits of their

bargain. As one court has expl ai ned:

[Given that an enployer is free to refuse to provide
a health benefit plan in the first place, it is
uncl ear why, if the enployer does provide such a plan,
it may not condition benefits on the agreenent of the

L Wsconsin has adopted the make-whole doctrine. An
injured party is not nade whole until "there has been ful
conpensation for all the damage elenents of the entire cause of
action.™ Rines v. State Farm Mut. Auto. Ins. Co., 106 Ws. 2d
263, 275, 316 N W2d 348 (1982). The made-whol e doctrine
provides that "only where an injured party has received an award
by judgnment or otherwise which pays all of his elenments of
damages, including those for which he has already been
indermified by an insurer, is there any occasion for
subrogation.” 1d.
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menbers to reinburse the plan from paynents received
from other parties responsible for the injury. Having
accepted benefits under a plan that expressly required
rei nbursenent from noney received from responsible
third parties, regardless of the amount received, it

does not seem inequitable that plaintiff fulfill her
obl i gati on under the plan.
Forsling v. J.J. Keller & Assocs., Inc., 241 F. Supp. 2d 915

920 (E.D. Ws. 2003).
C. Application
153 We now apply the principles set forth above to the
facts and circunstances of this case. The subrogation clause in
the Plan unanbi guously disavows the make-whole doctrine and

asserts BlueCross's right of first priority. It states:

The Plan's right to reduction, reinbursenment and
subrogation will not be reduced even if the recovery
does not fully conpensate you or your dependents, or
you or your dependents were not made whole, for all
| osses sustained or alleged, or the recovery is not
described as being related to nedical costs.

Any so-called "make-whole" or "full-conpensation” rule
or doctrine is hereby explicitly rejected and
di savowed.

Under ERI SA jurisprudence, this clear |anguage asserting a right
of first-priority trunps the make-whol e doctri ne. Cutting, 993
F.2d at 1298-99. Therefore, as Steffens has rightfully
conceded, the nake-whol e doctrine has no application here.

54 The subrogation clause in the Plan unanbi guously gives
the Plan adm nistrator discretion to make subrogation deci sions.
It states: "The Plan/Plan Admi nistrator has sole discretion to
interpret the ternms of this provision in its entirety.” Wen an
ERI SA plan states that the adm nistrator has "sole discretion”

to interpret the plan, the adm nistrator's decision is reviewd
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under the discretionary standard established in Firestone.
Sumers, 309 Ws. 2d 78, 116; Cutting, 993 F.2d at 1295-97.
Ther ef or e, under the Pl an, we wll overturn the Plan
admnistrator's decision only if it was arbitrary and
capricious. Summers, 309 Ws. 2d 78, f{16.

55 Having concluded that the nake-whol e doctrine does not
apply to Steffens' claim and that the Plan admnistrator's
determ nations under the subrogation clause are reviewed under a
di scretionary standard, we nove to the main issue presented:
whet her the Plan admnistrator's determ nation was arbitrary and
capri ci ous. The Plan adm nistrator determ ned that the surgery
expenses were "expenses incurred as the result of, or that arose
out of, an accident"” for which another party "may be liable,"

thereby entitling BlueCross to reinmbursenent. ??

22 steffens, erroneously, argues that BlueCross nust prove
causation, nanely, that the accident caused the surgery-
necessitating injuries. Steffens grounds this argunent in the
| aw of negligence under which causation is an elenent. However,
the subrogation issue here arises under contract |law, not tort
I aw. See Herzberger, 205 F.3d at 330 ("An ERISA plan is a
contract."). Therefore, we look to the terns of the contract,
i.e., the terns of the Plan. Pursuant to the ternms, the
guestion is whether the admnistrator's determination that the
surgery-necessitating injuries arose from the accident was
arbitrary and capricious, not whether BlueCross nust prove the
acci dent caused the injuries.
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56 Under the facts and circunstances presented, we
conclude that the Plan admnistrator's determ nation was not
arbitrary and capricious. Under the Plan, BlueCross has a

subrogation right for:

any benefits payable under the Plan to you or your
dependents [that] were for expenses incurred as the
result of, or that arose out of, an accident or other
situation such that other party or parties, nmay be
liable for the paynent of expenses and you
subsequently obtain a settlenment from or a judgnent
agai nst such other party or parties.

Therefore, BlueCross has a right to be reinbursed for the
surgery expenses if the Plan adm nistrator determ ned that the
surgery expenses incurred as a result of or arose out of the
2005 accident for which Dishno nmay be Iliable, and his
determination is not arbitrary and capricious. Id., f916.

Stated otherwi se, we determ ne whether the Plan admi nistrator's

interpretation of the terms of the Plan under the facts and

An exanple provided by Steffens illustrates his error in
grounding his argunment in tort law. In an attenpt to argue that
Bl ueCross nust prove causation, he contends: "For instance, if

an insured injures his arm in a car accident and subsequently
has an unrelated surgery on his toe, the insurer would be able
to take noney out of a settlenent regarding the arm for bills
the insurer paid on the toe surgery, if not required to prove

causation.” Under the |law set out above, and assum ng the plan
in this exanple is identical to BlueCross's Plan, this exanple
reaches an erroneous concl usion. Under the Plan, the insurer

woul d not be capable of reinbursenent from the settlenment noney
unl ess the Plan adm nistrator reasonably determ ned that the toe
surgery arose fromthe car accident. Such a determ nation would
be arbitrary and capricious since the exanple explicitly states
that the two events were unrel at ed.
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ci rcunstances herein presented is reasonable. Fi restone, 489
UusS at 111.

157 Steffens' anended conplaint alleged that he suffered
injuries due to the negligence of Dishno and that those injuries
caused him to incur "significant expenses for the care and
treatment of his injuries.” As evidenced by the counterclaim
and cross-claimthat BlueCross filed on March 17, 2008, the Plan
admnistrator did determne that the surgery expenses were
incurred as a result of or arose out of the accident and that
Dishno may be liable for them In the cross-claim Bl ueCross
asserted that it had paid $67,477.57 in nedical bills "on behalf
of John R Steffens for treatnment of injuries suffered in the

accident of June 29, 2005." Moreover, attached to the cross-
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claimwas a "Medical Item zation Report" that |isted the cost of

the May 22, 2007 surgery.?®

23 The dissent nmkes an issue of the lack of a formal and
witten decision by the Plan adm nistrator. Di ssent, 974-80.
Because the record does not contain a witten decision with an
explanation for "how and why the plan admnistrator nade the
deci sion about subrogation," id., 974, the dissent argues that
we cannot evaluate the reasonableness of the admnistrator's
determ nation that the surgery-necessitating injuries arose out
of the accident and that BlueCross is entitled to subrogation
Id., 91174-80. Wile taking issue with the lack of such a
decision in the record, the dissent acknow edges that fornmal
witten decisions are not statutorily required when an
adm nistrator interprets a plan for the purpose of invoking the
pl an's subrogation rights. Id., 980 n.1. Nevert hel ess, the
di ssent summarily concludes that plan adm nistrators shoul d neet
notice requirenents simlar to those set forth in 29 U S C
§ 1133, which apply when an admnistrator denies a plan
participant benefits. Id. Chapter 29 U S C. § 1133 requires
the plan to "provide adequate notice in witing to any
partici pant or beneficiary whose claim for benefits under the
pl an has been denied, setting forth the specific reasons for
such denial ."

The facts of this case, however, highlight one potential
reason Congress may have chosen to require notice requirenents
in benefits denial cases, and not in subrogation cases. Nanely,
it is probable that in many cases where subrogation becones the
issue, the insured and adm nistrator agree that the injuries
arose out of the accident, as occurred pre-settlenent here.
Requiring a formal, witten decision in cases where all parties
to the benefits contract agree would be inefficient. Mor eover ,
unlike a benefits denial situation, when an admnistrator
invokes a plan's subrogation rights, he is not automatically
adverse to the participant. That is, the admnistrator is not
denying the participant benefits under the plan, but rather has
al ready provided benefits and is seeking paynent from a third
party. Consequently, while we agree with the dissent that in
sone instances a formal witten decision would be ideal, that

often wll not be necessary when dealing with an admnistrator's
invocation of a plan's right to subrogation. Ther ef or e,
contrary to the dissent's position, we review all of the
rel evant ci rcunst ances pr esent ed when eval uati ng t he

reasonabl eness of the admnistrator's interpretation.
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158 The decision of +the Plan admnistrator that the
surgery-related expenses fell wthin the Plan's right of
subrogation is evaluated based on the information that the Pl an
adm ni strator had when he made his deci sion. Rekowski, 417 F.
Supp. 2d at 1047. Gven the facts and circunstances of this
case, we cannot say the Plan admnistrator's determ nati on was
arbitrary and capricious. Stated ot herw se, the Plan
adm ni strator's deci si on was reasonabl e.

159 The reasonabl eness  of the Plan admnistrator's
decision is supported by Steffens' own statenents prior to
Bl ueCross's counterclaim and confirmed by statenents and events
occurring subsequent thereto. For exanple, in his conplaint,

Steffens averred that he was "severely and pernmanently" injured

Here, the cross and counterclains clearly denonstrate the
adm nistrator's interpretation, and Steffens' own statenents

support the reasonableness of the interpretation. The di ssent
attenpts to argue that the <cross and counterclains are
i nsufficient to show the admnistrator's interpretation.

However, the case to which the dissent cites, Marolt v. Alliant
Techsystens, Inc., 146 F.3d 617 (8th Gr. 1998), provides no
support for the dissent's position because Marolt is a benefits
deni al case. In Mrolt, the plan participant was denied
benefits she was told she could obtain by "bridging" her break
in service, and thereby increase her benefits because her
benefits would be cal cul ated based on her first start date with
the enployer, not the start date followi ng her break in service.
Consequently, pursuant to 29 U S.C 8§ 1133, a witten decision
denying benefits was statutorily required. In quoting Marolt,
the dissent |eaves out this dispositive difference. Di ssent,
182. The entire quote from Marolt, of which the dissent quotes
only a portion, reads: "W will not permt ER SA claimnts
denied the tinmely and specific explanation to which the |aw
entitles them to be sandbagged by after-the-fact pl an
interpretations devised for purposes of litigation." Marol t,
146 F. 3d at 620 (enphasis added) (citing 29 U . S.C. 8§ 1133).
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in the accident. Bl ueCross then alleged in its cross-claimthat
it had paid $67,477.57 on behalf of Steffens for the treatnent
of injuries suffered in the accident, and listed the surgery-
rel ated expenses in the attached "Medical Item zation Report."
Steffens did not deny BlueCross's allegation in his reply to
Bl ueCross's counterclaim

60 In his responses to interrogatories, Steffens also

stated that the surgery-related expenses arose out of the

acci dent. When asked to describe the extent of his injuries
from the accident, Steffens began, "I sustained a back injury
that resulted in l|unbosacral fusion surgery."” Under oath, he

averred that the accident resulted in permanent injuries and
that his back surgeon would testify to this pernmanency. He
further asserted that he was entitled to $130,712.19 in total
medi cal expenses from the accident, of which BlueCross had paid
$64, 751. 50. Not only did Steffens assert the surgery-
necessitating injuries arose from the accident, he asked the
other parties to admt as nmuch in his requests for adm ssions.
61 Furthernore, Steffens represented to the court that
the surgery-necessitating injuries arose from the accident. I n
hi s May 2008 scheduling conference statenent, Steffens
reiterated that he was seeking the cost of his surgery.
Steffens also listed his surgeon, Dr. Johnson, as an expert

witness, further indicating that he planned to present evidence
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at trial that the surgery-necessitating injuries arose out of
t he accident.?*

162 These pre-settlenent sworn statenents and assertions
undeni ably show that, according to Steffens, the surgery-

necessitating injuries arose out of the June 2005 accident.® As

the circuit court observed, "it's clear here that we have the
testinmony of the very person hinself linking [the accident] to
those [surgery] expenses."” If Steffens hinmself consistently

averred that the surgery-necessitating injuries arose out of the
acci dent, both before and after the Plan adm nistrator
determ ned that reinbursenment was due, we do not see how the
Plan admnistrator's determnation <can be arbitrary and
capri ci ous.

163 The $100,000 settlement with Dishno and AIG is
additional evidence that it was not unreasonable for the Plan
adm nistrator to have concluded that the surgery-necessitating
injuries arose from the accident. Had the surgery expenses not

factored into the settlenent, Steffens would not have received

24 As counsel for BlueCross pointed out at oral argunent
there is no reason that Dr. Johnson, who perfornmed the surgery,
would be listed as a witness unless Steffens was going to |ink
the accident to the surgery.

2> The dissent quotes this sentence in an attenpt to inply
that we are sonehow substituting Steffens' pre-settlenent sworn
statenents and assertions for the Plan adm nistrator's decision
D ssent, 984. A conplete reading of the text surrounding this
sentence, however, makes clear that we conclude that Steffens'
sworn statenents and assertions support our conclusion that the
admnistrator's decision was reasonable. As thoroughly
expl ai ned above, our job is to evaluate the reasonabl eness of
the adm ni strator's deci sion.
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$100,000 to cover only $2,441.50 in nedical expenses arising
from the accident. Stated otherwise, if Steffens' injuries did
not enconpass the need for surgery, AIG and Dishno would not
have agreed to pay Steffens $97,588.50 for pain and suffering
caused by occipital headaches and other disconfort suffered by
Steffens in the six nonths follow ng the accident. Based on
these figures, the <circuit found that "[i]Jt just bears no
credibility to say that this did not have sone rel atedness, that
is, the surgery had sone rel atedness to this settlenent."”

164 Followi ng his January 2009 settlenent with Di shno and
Al G for $100,000 (the AIG policy limts), Steffens did an about-
face and clained that the surgery did not arise out of the
acci dent. Steffens contends he changed his position because of
Dr. Mnacci's independent eval uation. Dr. Mnacci was the
medi cal opinion witness that AIG had hired to defend against
Steffens' claim

165 Steffens becane aware of Dr. Mnacci's findings and
conclusions on Cctober 2, 2008. Steffens did not change his
position with regard to the surgery expenses at that tine. I n
his 2008 witness list, Steffens |listed Dr. Johnson as a w tness.
It wasn't until February of 2009, a nonth after Steffens settled
with AIG and Dishno, that he anended his interrogatory answers.
Accordi ngly, the tineline of events seriously underm nes
Steffens' assertion about relying on Dr. Monacci, as the circuit
court found that it did.

66 In sum given Steffens' consistent avernents prior to
settlenment that the surgery-necessitating injuries arose out of
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the accident, we <cannot say that the Plan admnistrator's
determ nation that the surgery-necessitating injuries arose out
of the accident was arbitrary and capricious. St at ed anot her
way, because Steffens hinself averred both before and after
Bl ueCross's counterclaim for reinbursenment under the Plan that
the surgery-necessitating injuries arose out of the accident, it
is reasonable for the Plan admnistrator to have reached the
same conclusion. See Ruiz, 400 F.3d at 991.

167 Because our above discussion is dispositive of the
overriding question presented, whether BlueCross is entitled to
rei nbursenent, we do not address the judicial estoppel argunent

presented to us. See Gross v. Hoffman, 227 Ws. 296, 300, 277

N.W 663 (1938) (only dispositive issues need be addressed).
Accordingly, we reverse the decision of the court of appeals.
1. CONCLUSI ON

168 We concl ude t hat t he Pl an adm nistrator's
determ nation that BlueCross is entitled to reinbursenent was
not arbitrary and capricious. The Plan states that BlueCross is
entitled to reinbursement from the beneficiary of the Plan for
"expenses incurred as the result of, or that arose out of, an
accident” when a third party "may be liable" for the paynent of
t hose expenses and the beneficiary obtains a settlenent fromthe
third party. The Plan gives the Plan adm nistrator discretion
to interpret the clause.

169 Prior to settlenent, Steffen consistently asserted
that the surgery-necessitating injuries arose out of a June 2005
aut onobi |l e acci dent. Consequently, it was not arbitrary and
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capricious for the Plan admnistrator to interpret the Plan and
conclude that BlueCross is entitled to reinbursenent because the
expenses that BlueCross paid arose from an accident for which a
third party may be |iable.

170 Qur concl usi on t hat t he Pl an adm nistrator's
determ nation that BlueCross is entitled to reinbursenent is not
arbitrary and capricious is dispositive of the case. e,
therefore, do not reach the judicial estoppel issue.

By the Court.—Fhe decision of the court of appeals is

rever sed
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171 SH RLEY S. ABRAHANMSON, CJ. (di ssenting). The
majority opinion correctly states the law but then fails to
apply it. | therefore dissent.

72 1 agree wth the <court of appeals (although ny
reasoning differs from that of +the court of appeals) that
Bl ueCross BlueShield is not entitled to a judgnent as a matter
of law and that the cause should be remanded to the circuit
court.

173 The applicable law is clear: When an ERISA plan
expressly gives the plan admnistrator discretion to interpret

the terms of the plan, as the Plan at issue here does, a

reviewing court wll review the admnistrator's exercise of
di scretion under an “"arbitrary and capricious” standard.
Majority op., 91934, 50, 54. Judicial review of the plan

adm nistrator's decision is limted "to the record available to
the plan admnistrator at the tinme the decision was nade."

Majority op., 1135, 51.

174 | have carefully read the majority opinion to find the
plan admnistrator's interpretation of the Plan and the
adm nistrator's exercise of discretion. | can't find them The

maj ority opinion assunmes the plan adnministrator interpreted the
Plan but does not tell us who the plan adm nistrator is, when
the adm nistrator made a decision about subrogation, or how and
why the plan adm nistrator nade the decision about subrogation
See, e.g., majority op., 9155, 57.

175 1 carefully searched the record to no avail to

di scover who the plan admnistrator is. A conplete copy of the
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Plan is not in the record. The parties' briefs inform us that
Bl ueCross BlueShield is a third-party adm nistrator of the Pl an,
at least in regards to the paynent of health benefits.

176 As third-party adm nistrator of the health benefits of
the Plan, BlueCross BlueShield was required to make the nedica
paynents at issue regardless of whether the injuries were caused
by an accident for which sone other person is |liable. The
paynent of nedical expenses does not tell us who had discretion
to interpret the Plan; the paynment does not illumnate the
interpretation and determ nation regardi ng subrogati on.

177 The first nmention of subrogation was in Steffens
conpl ai nt. The conplaint alleged that BlueCross BlueShield is
joined as a party because of possible subrogation rights and to
comply with Ws. Stat. 8§ 803.03. The conplaint further dermanded
j udgnment against BlueCross BlueShield "foreclosing any claim
they may have for subrogation or other right to reinbursenent
t hey may have."

178 The insurance conpany's pleading demanded subrogati on,
and an affidavit by the insurance conpany's counsel is in the
record. The affidavit reveals nothing about the plan
adm ni strator or the plan adm nistrator's deci sion.

179 1 searched the record to find the answers to nany
guestions: Wien did the plan administrator interpret the Plan?
What was that interpretation? What decision was nade? On what
facts was decision based? And what was the plan adm nistrator's
reasoning in reaching the decision? | can't find answers in the

record to any of these questions.



No. 2009AP1558. ssa

80 No copy of the plan adm nistrator's decision is in the
record.?! No affidavit of the plan admnistrator is in the
record. Neverthel ess, the majority opinion declares that it is
eval uating the plan adm nistrator's decision on the basis of the
information the adm nistrator had when it nade its deci sion.

81 A court cannot evaluate an interpretation and decision
of a plan adm nistrator and determ ne whether that decision is
arbitrary and capricious w thout knowi ng what the interpretation
and decision is, and on what it is based.?

182 It seenms that the mjority 1is relying on the
counterclaim and cross-claim of BlueCross BlueShield in the
present litigation as the plan adm nistrator's determ nation and
interpretation of the Plan |anguage. See mmjority op., 957.
Bl ueCross Bl ueShield does not allege in its pleadings that it is
the plan adm nistrator. The allegations do not include an

interpretation of the Plan. 1Is the majority allow ng a clai mant

11 acknow edge that plan claimnts are statutorily entitled
to a tinely and specific explanation of a claim denial and that
a simlar statutory requirenment is not specifically provided for

a plan admnistrator to interpret the plan |anguage and invoke

the subrogation rights of the Plan. | conclude, however, that
the wunderlying argunents are as pertinent to the present
situation as they are in the benefits claim situation. In both

instances, a tinely and specific explanation allows the plan
beneficiary to respond to t he pl an adm nistrator's
interpretation and allows a court to do its review

21In the review of a denial of benefits claim a court is
free to "ignore ERISA plan interpretations that did not actually
furnish the basis for a plan adm nistrator's benefits decision.™
Marolt v. Alliant Techsystenms, Inc., 146 F.3d 617, 620 (8th Cr.
1998) .
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to "be sandbagged by after-the-fact plan interpretations devised
for purposes of litigation[?]"?
183 In that counterclaim BlueCross BlueShield alleges:

Pursuant to the ternms of the plan in question as
reflected in the reinbursenent provision, plaintiff
John R Steffens, is obligated to reinburse [BlueCross
Bl ueShield] in an amount equal to the ampunts paid by
[it], out of any recovery by the plaintiff in this
action, whether by settlenent, judgnent or otherw se.

184 This allegation was nmade when the plaintiff was
asserting in the Ilitigation that the back injury (and the
subsequent costs of the back surgery) was caused by the
negli gence of the tortfeasor. BlueCross BlueShield s allegation
seens to rely on that assertion. The majority also seens to
rely on the plaintiff's original assertion that the back injury
was caused by the accident to support its reasonabl eness
determ nati on. Mpjority op., 9159. According to the majority
opinion, the plaintiff's original pleadings and assertions in
the early stages of this litigation present conpelling facts
that seem to "undeniably show that, according to Steffens, the
surgery-necessitating injuries arose out of the June 2005
acci dent . " Majority op., 9162. Steffens is not the plan
adm ni strator.

185 Even if the plan admnistrator's "decision" relied
solely upon the plaintiff's allegations, then when the plaintiff
no |longer was asserting that the back injury arose out of the

negligent acts of the tortfeasor, did the plan admnistrator

3 Marolt v. Alliant Techsystens, Inc., 146 F.3d 617, 620
(8th Cr. 1998).
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update its determ nation? Perhaps the mgjority is relying on
Bl ueCross BlueShield' s notion for declaratory judgnent as the
plan admnistrator's decision subsequent to the plaintiff's
changed assertions regarding the cause of the |lower back injury
that necessitated the surgery. If so, what was the basis for
its updated determ nation? The nmgjority doesn't say and
scouring the record doesn't produce an answer.

86 On the record in the present case, neither the
majority nor | can review the plan admnistrator's decision to
determ ne whether it is arbitrary and capricious, and we cannot

[imt our review to the record available to the plan

adm nistrator at the tine the decision was nmade." Majority op.
1135, b51.
187 1 dissent because nothing in the record articulates

the plan administrator's interpretation or application of the
Pl an's subrogation | anguage. There is no analysis or reasoning
of the plan adm nistrator to which the court may defer under the
arbitrary and caprici ous standard.

188 Accordingly, | would remand the matter to the circuit
court for the determ nation of what (if any) interpretation and
determ nation the plan adm nistrator (whoever that 1is) nade,
when, and why. If the plan administrator did not interpret the

Plan or make a determination, then the circuit court nust, as a
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matter of law, interpret and apply the Plan | anguage as it would
any other contract.?

189 For the reasons set forth, | dissent.

90 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

“ "Where a trustee fails to act or to exercise his or her
discretion, de novo review is appropriate because the trustee
has forfeited the privilege to apply his or her discretion; it
is the trustee's analysis, not his or her right to wuse
discretion or a nere arbitrary denial, to which a court should
defer.” Gitzer v. CBS, Inc., 275 F.3d 291, 296 (3rd Gr
2002) .
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